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Dear Sirs,  

AIMA and ACC response to the EBA consultation on draft RTS related to risk 

retention 

The Alternative Investment Management Association Limited (AIMA)1 and the Alternative Credit 

Council (ACC)2 welcome the opportunity to comment on the draft Regulatory Technical Standards 

(RTS) specifying the requirements for originators, sponsors and original lenders relating to risk 

retention pursuant to Article [6(7)] of Regulation (EU) [XXX/201X] published on 21 December 2017 

(the ‘EBA consultation’). 

AIMA and the ACC broadly support the draft RTS proposed in the EBA consultation.  We believe 

that the RTS proposed by the EBA will provide our members with greater certainty about the 

regulatory framework in Europe, and that this will promote an efficient securitisation market in 

Europe.  Rejuvenating the securitisation market will improve the flow of finance from the capital 

markets to the real economy and support economic growth. 

Our comments mainly relate to (i) the conditions for establishing a special securitisation purpose 

entity (SSPE), as we believe these conditions should be principles-based rather than prescriptive; 

(ii) the transfer of the net material economic interest, which seems to restrictive; and (iii) the 

change of retainer, especially in relation to CLOs. 

                                           
1 AIMA the Alternative Investment Management Association, is the global representative of the alternative investment 

industry, with more than 1,900 corporate members in over 60 countries.  AIMA works closely with its members to provide 

leadership in industry initiatives such as advocacy, policy and regulatory engagement, educational programmes, and 

sound practice guides.  Providing an extensive global network for its members, AIMA’s primary membership is drawn 

from the alternative investment industry whose managers pursue a wide range of sophisticated asset management 

strategies. AIMA’s manager members collectively manage more than $2 trillion in assets. 
2 ACC, the Alternative Credit Council, is a group of senior representatives of alternative asset management firms, and was 

established in late 2014 to provide general direction to AIMA’s executive on developments and trends in the alternative 

credit market with a view to securing a sustainable future for this increasingly important sector.  Its main activities 

comprise of thought leadership, research, education, high–level advocacy and policy guidance. 
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We hope our comments will be useful and we remain at your disposal should you have any further 

questions following these comments. 

Yours sincerely,  

 
Jiří Król 

Deputy CEO 

Global Head of Government Affairs 

Alternative Investment Management Association 
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ANNEX 

We have limited our comments to three areas within the draft RTS proposed in the EBA 

consultation that we believe would benefit from further refinement.  Our comments on these 

specific provisions can be found in our response to questions 1, 4, 5 and 6 of the EBA consultation.  

Where appropriate, we have suggested alternative language that will provide our members with 

greater certainty while also meeting the policy objectives of the Securitisation Regulation.  

EBA Question 1: Do you have any general comments on the draft technical 

standards? 

AIMA and ACC comments on Article 3 – Retainers of material net economic interest 

Article 3(6) introduces criteria according to which an entity (which is seeking to act as “originator”) 

is not deemed to have been established or to operate for the sole purpose of securitising 

exposures in order to clarify the last paragraph of STS regulation Article 6(1): “an entity shall not 

be considered to be an originator where the entity has been established or operates for the sole 

purpose of securitising exposures”.  Such entity may constitute an originator if it satisfies each of 

the following conditions at the closing of the securitisation: 

a) it has a business strategy and the capacity to meet payment obligations consistent with a 

broader business enterprise and involving material support from capital, assets, fees or other 

income available to the entity, but disregarding any exposures to be securitised by that entity 

and any interests retained or proposed to be retained in accordance with this Regulation, as 

well as any corresponding income from such exposures and interests;  

b) it has been established and operates for purposes consistent with a broader business 

enterprise; and 

c) it has sufficient decision makers with the required experience to enable it to pursue the 

established business strategy, as well as an adequate corporate governance structure.  

We would respectfully suggest that the “sole purpose” test should be principles-based rather than 

prescriptive.  This would allow for these three conditions to be given different weighting depending 

on the structure and type of securitisation.  It would be helpful if the introductory wording of Article 

3(6) is clarified so that it cannot be interpreted to mean that each of the tests must be fully satisfied 

in all circumstances, but that instead, each of the principles should be taken into account when 

assessing whether the "sole purpose test" is satisfied such that each relevant structure is analysed 

in a more tailored and befitting manner. 

For consistency, the corresponding disclosure obligation proposed within Article 15(1)(a) should 

also be amended to refer to the "tests" rather than "conditions" set out in Article 6(1) of the 

Securitisation Regulation, taking into account the principles set out in Article 3(6) of the RTS. 

EBA Question 4:  Do you consider the provisions of Article 12(3) of the draft 

technical standards to be useful and how would you see such a transaction working 

in practice, including following a default by the retainer under the secured funding 

arrangements? 
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We have no comments on the drafting of Article 12(3) but we are concerned that there may be 

some inconsistency between these provisions and those within Article 12(1). 

Article 12(1) in the draft RTS introduces the following language: “the retainer shall not sell, transfer 

or otherwise surrender all or part of the rights, benefits or obligations arising from the retained net 

economic interest” to the existing RTS (Commission Delegated Regulation (EU) No 625/2014).   

This amendment is very broadly drafted. Under an expansive interpretation, this may restrict the 

ability of the retainer to “use any retained exposures as collateral for secured funding purposes, as 

long as such use does not transfer the credit risk of these retained exposures to a third party” as per 

Article 12(3) and could also create confusion, for example as to whether: 

1. the use of repurchase transactions for risk retention financing is now permitted, or  

2. a retainer may agree to vote (or contractually to agree to limit) its rights under retained 

interests in a certain way (for example how to vote on an optional call event under the 

securitisation).   

Both of these are permitted under the current securitisation framework and commonplace in the 

securitisation market.  We would therefore suggest that the EBA remove the language in question, 

which we consider would be consistent with how Article 12(3) is currently intended to operate. 

We would therefore propose the following amendment to Article 12(1): 

Article 12 (1): “The obligation in the [first subparagraph] of Article [6(1)] of Regulation [(EU) 

XXX/201X] that the retained net economic interest shall not be subject to any credit risk 

mitigation or hedging shall be applied having regard to the purpose of the risk retention 

requirement and taking account of the economic substance of the transaction.  The 

retainer shall not sell, transfer or otherwise surrender all or part of the rights, 

benefits or obligations arising from the retained net economic interest  Hedges of 

the net economic interest shall not be considered to be a hedge for the purposes of the 

[first subparagraph of Article 6 (1) of Regulation (EU) XXX /201 X] and may accordingly be 

permitted only where they do not hedge the retainer against the credit risk of either the 

retained securitisation positions or the retained exposures.”  

If the wording proposed in Article 12 (1) were to be retained, a clarification would be required to 

confirm that Article 12(3) applies notwithstanding Article 12(1).  

We would also highlight how the current drafting of Article 12(2) could be interpreted as 

prohibiting hedging or selling any of the retained interest which is disclosed in the offering 

documents, even if the retained interest is in excess of the mandated 5%.  Given that the risk 

retention obligation refers only to the relevant 5%, it is unclear why the EBA is seeking to extend 

the prohibition of hedging and selling beyond that mandated 5%.  For example, in scenarios where 

a first loss position is taken, as underlying assets begin to amortise, the position in the first loss 

that constitutes the required 5% will accordingly decline. In this example, a sale of such “excess” 

position, currently permitted, would arguably be restricted by the proposed RTS in their current 

form.  We would therefore suggest the EBA limit the prohibition on hedging or selling only to the 

retained interest which the retainer is holding. 
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Question 5: Do you believe that the provisions of Article 16 of the draft technical 

standards relations to assets transferred to the SSPE are adequate? 

While we consider that most of the Article 16’s provisions in relation to the transfer or assets to a 

SSPE are adequate and well drafted, we believe that paragraph (3) should be revised.  

Article 16(3) introduces the requirement where an originator has not made a communication 

regarding assets transferred to an SSPE as per Article 16(1) to “prove that specific procedures and 

policies have been established and applied to ensure that the securitised assets would reasonably be 

expected not to lead to higher losses than comparable assets held on the balance sheet of the originator” 

if it is to be not considered in breach of STS Article 6(2)’s prohibition on transferring assets to an 

SSPE. 

We believe that the burden of the proof should be reversed as it creates a possibility of reporting 

to, or requesting authorisation from, a national competent authority (NCA) each time assets are 

transferred to an SSPE, in addition to establishing specific procedures.  We believe that a fixed 

reporting requirement is too onerous, and that it would be more appropriate for this information 

to be reported only when specifically requested by an NCA.  This would enable NCAs to focus only 

on transfers to SSPEs where they have reasonable doubts and reduce the reporting burden on 

market participants. 

We would propose the following amendments to Article 16 (3): 

Article 16(3)  “Where no communication as set out under paragraph 1 has been made, an 

originator shall, in the absence of written evidence to the contrary, not be considered to 

have satisfied triggered the intention requirements in Article 6(2) of Regulation (EU)) 

[XXX/201X] (and, therefore, shall not be in breach of the prohibition in that paragraph)if 

it proves, provided that, if requested in writing by a competent authority which is 

acting on the basis of a reasonable belief that the requisite intent of the originator 

described in Article 6(2) of Regulation (EU)) [XXX/201X] was in fact present: (i) the 

originator is able to provide evidence (which may be a written confirmation) that it 

has established and applied policies and procedures to ensure that the securitised assets 

would reasonably be expected not to lead to higher losses than the losses on comparable 

assets held on the balance sheet of the originator, provided and (ii) that the criteria 

defined in the originator's policies and procedures are appropriate to that end.” 

Furthermore, the obligation under Article 6(2) of the Securitisation Regulation refers to originators 

only and not to sponsors.  The reference to sponsors in Article 16(1) of the draft RTS therefore 

seems unnecessary.  We would propose that it be removed and that Recital (11) is also updated 

accordingly. 
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Question 6: Do you consider that the provisions of Article 17 of the draft technical 

standards relating to a change of retainer are adequate?  

As per Article 17, when a retainer is unable to continue acting as a retainer due to the transfer of 

a holding in the retainer, or for legal reasons beyond its control, the remaining material net 

economic interest shall be retained by another entity which satisfies all the relevant conditions.  

Article 17 is currently drafted to be mandatory (“shall”) rather than an option/permissive (“may”).  

We believe it would be highly problematic if the retention obligation was mandatorily imposed on 

another eligible retainer during the life of the deal. 

The triggers for the change of retainer (transfer in the holding of a retainer or legal reasons beyond 

its control) seem overly restrictive and do not cover the full set of situations in which a retention 

may need to be transferred.  For example, the language does not cover insolvency, voluntary 

resignation of retainers or the transfer of management contracts (and with it, the retention) to 

another group entity.  It also does not cover scenarios where the retainer is removed (for example, 

where an investment manager acting as retainer is removed from a managed CLO). 

Not providing for an ability to change the retainer in these types of scenarios could disincentivise 

investors from exercising any rights to, for example, remove a retention holder from the 

transaction (as the transaction would, following such a removal, be non-compliant).  As a result, it 

is likely that the proposed Article 17 would only be of limited practical use if it remains in its current 

form. 

In addition, it should also be clarified that a change of retention holder under this Article 17 does 

not breach the requirements of Article 12, namely the prohibition against hedging or selling the 

retained interest.  We believe that this amendment to Article 17 would permit a greater set of 

transactions involving a change of retainer to remain compliant: 

(1) Change of retainer is permitted as long as , Where the retainer is, due to the transfer of a 

direct or indirect holding in the retainer or for legal reasons beyond its control and beyond 

the control of its shareholders, unable to continue acting as retainer, the remaining retained 

material net economic interest shall, instead, be is retained by another entity which, had the 

securitisation been closed as of the date when such entity becomes the retainer, would have 

satisfied all relevant conditions for constituting the retainer (except, where relevant, for any 

requirement for the relevant entity to have established the ABCP programme or other 

securitisation) 

(2) A transfer of the remaining retained material net economic interest in accordance with 

the first paragraph of this Article does not breach the terms of any other Article 

(including Article 12). 

 


