
 

 

 
 

 

 
 

Association for Financial Markets in Europe 
London Office: Level 10, 20 Churchill Place, London E14 5HJ, United Kingdom T: +44 (0)20 3828 2700 
Brussels Office: Rue de la Loi 82, 1040 Brussels, Belgium T: +32 (0)2 883 5540 
Frankfurt Office: c/o SPACES – Regus, First Floor Reception, Große Gallusstraße 16-18, 60312, Frankfurt am Main, Germany 
T:+ 49 (0)69 710 456 660 
www.afme.eu 

Company Registration No: 6996678 Registered Office: Level 10, 20 Churchill Place, London E14 5HJ 
AFME is registered on the EU Transparency Register, registration number 65110063986-76 
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EBA consultation on the proposed Draft Guidelines on instruments 
available for third country branches for unrestricted and 
immediate use to cover risks or losses under Article 48e(2)(c) of 
Directive 2013/36/EU 

Date 10 October 2025 

The Association for Financial Markets in Europe (AFME) welcomes the opportunity to comment on 
the European Banking Authority (EBA) consultation on the proposed Draft Guidelines (GL) on 
instruments available for third country branches for unrestricted and immediate use to cover 
risks or losses under Article 48e(2)(c) of Directive 2013/36/EU.  AFME represents a broad array of 
European and global participants in the wholesale financial markets. Its members comprise pan-EU 
and global banks as well as key regional banks, brokers, law firms, investors and other financial 
market participants. We advocate stable, competitive, sustainable European financial markets that 
support economic growth and benefit society. 
 
AFME is the European member of the Global Financial Markets Association (GFMA) a global alliance 
with the Securities Industry and Financial Markets Association (SIFMA) in the US, and the Asia 
Securities Industry and Financial Markets Association (ASIFMA) in Asia.  
 
AFME is registered on the EU Transparency Register, registration number 65110063986-76. 
We summarise below our high-level response to the consultation, which is followed by answers to the 
individual questions raised.  
 
Executive Summary 
 
The scope of liabilities included in the capital endowment calculation raises some concern amongst 
our members. Including liabilities such as intragroup borrowings, market-oriented products (such as 
certificates of deposit or commercial paper) and bonds provides a blunt assessment of risk posed by 
the TCB for these purposes. Intragroup borrowings do not pose a risk to external customers, and 
professional investors in market-oriented products are presumed to understand and accept the 
associated risks. On this basis, such transactions and instruments should be excluded from the 
calculation of liability. 
 
Additionally, deposits maturing within 30 days should be excluded or adjusted based on the outflow 
rates applied in the Liquidity Coverage Ratio (LCR) requirement, as the expected outflows are already 
addressed by the holding of High-Quality Liquid Assets (HQLA) required for LCR compliance. The 
EBA should consider specifying that the capital endowment requirement be calculated based on 
deposits after applying the LCR outflow rates, to avoid effectively double-counting and unnecessary 
capital burdens and liquidity constraints.  
 
A further general concern raised by the draft GL is that rather than clarify the instruments eligible to 
meet the requirements in Article 48e, they create potential confusion and raise questions of 
interpretation considering the level 1 text. We would welcome the opportunity to work with the EBA to 
resolve this uncertainty and ensure harmonisation consistent with the policy framework prescribed by 
the Level 1 text and alignment with complementary policy frameworks. 
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Questions 
 
Question 1: Do you consider the described requirements that capital endowment instruments 
should meet appropriate to ensure that they are available for use in the case of resolution of 
the TCB and for the purposes of the winding-up of the TCB? Is there any further requirement 
the EBA should consider adding? Or alternatively removing? 
 
The focus on safeguarding depositors and ensuring sufficient resources in times of stress is 
understood and supported. Our concern is to ensure that such a policy outcome can be achieved in 
the most proportionate and appropriate way.  
 
Disproportionate asset encumbrance requirements  
 
AFME members feel that the requirement to encumber assets, which would otherwise be defined as 
liquid, for the purposes of the capital endowment places a disproportionate burden on TCBs for the 
following reasons:  
 

(i) credit institutions established in the European Union do not have such a requirement. 
Introducing this requirement just for TCBs is disproportionate and it is not clear how 
encumbering the assets for liquidity calculations strengthens the resolution capabilities of 
TCBs, which are already covered by the parent bank TLAC requirements. 
 

(ii) depositors of TCBs are already protected by the deposit guarantee scheme (DGS) at 
limits which have been set by policymakers. Considering the purpose of the requirement 
is to protect the depositors, TCBs already account for this via the DGS. 
 

(iii) loss-absorbing capabilities are always imposed on liability side, not the asset side, eg. 
TLAC. For this reason, TCBs are covered by group TLAC requirements.  

 
To avoid disproportionate regulation of TCBs, which has the potential to hamper competition from an 
EU borrower or depositor’s perspective, the EBA should classify the assets held in escrow for the 
capital endowment requirement as unencumbered for liquidity purposes. 
 
 
Question 2: Do you consider the list of instruments proposed for the purposes of Article 
48e(2)(c) of Directive 2013/36/EU adequate? Is there any further instrument the EBA should 
consider adding? Or alternatively removing? 
 
The inclusion of “debt securities issued or guaranteed by central, regional or local governments or 
central banks of third countries which apply supervisory and regulatory arrangements at least 
equivalent to those applied in the European Union and that would receive a 0% risk weight under the 
standardised approach as a result of the application of Articles 114(7) and 115(4) of Regulation (EU) 
575/2013” (paragraph 12c of the draft GL) is a welcome and important step. This provision allows 
third-country banks to use non-EU government bonds to meet the capital endowment requirement, 
supporting efficient use of group resources. However, the current drafting of the guidelines may, in 
practice, preclude the use of non-EU government bonds in many circumstances.  
 
Eligibility of covered bonds 
 
Article 48e(2)a of CRD VI, provides that “cash, or cash assimilated instruments as defined in Article 
4(1), point (60), of Regulation (EU) No 575/2013” are eligible to meet the requirement. 
 
Article 4(1), point (60) defines cash assimilated instruments as “a certificate of deposit, a bond, 
including a covered bond, or any other non-subordinated instrument, which has been issued by an 
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institution, for which the institution has already received full payment and which shall be 
unconditionally reimbursed by the institution at its nominal value” 
 
CRD VI is clear, therefore that covered bonds are eligible instruments for the purposes of Article 
48(e). This is in line with the EU’s treatment of covered bonds as High-Quality Liquid Assets (HQLA) 
under the liquidity coverage requirement and supported by industry.  
 
The requirement prescribed by the GL that debt securities must receive a 0% risk weight under the 
standardised approach for credit risk, however, creates ambiguity and uncertainty in this respect.  
 
We assert that the prescription in these GL in relation to the third category of eligible instruments 
should not restrict the alternate categories of instruments confirmed as eligible in the Level 1 text.  
 
We see no rationale to exclude any instrument which would meet the criteria for HQLA from eligibility 
to meet these requirements. In particular, we urge the EBA to consider that equivalence under Article 
31 of the Covered Bond Directive 2019/2162 should also be sufficient to meet the capital endowment 
requirement. The Level 1 definition of cash assimilated instruments and their inclusion in Article 
48(2)(a) is not restricted to instruments issued in the EU. This would also seem consistent with the 
EBA’s advice on the covered bond framework published in September, which recommends bringing 
the covered bond directive into closer alignment with the capital requirements regulation and the 
introduction of a third-country equivalence regime. 
 
Equivalence requirement restricts options for TCBs 
 
Article 114(7) CRR only allows for non-EU government bonds to be considered for 0% risk-weighting 
where the: 
 

“competent authorities of a third country which apply supervisory and regulatory 
arrangements at least equivalent to those applied in the Union assign a risk weight which is 
lower than that indicated in paragraphs 1 to 2 to exposures to their central government and 
central bank denominated and funded in the domestic currency.” 

 
This ultimately requires the third country banking group to demonstrate that its headquartered 
jurisdiction is both equivalent and that the third-country branch (TCB) is funded in the domestic 
currency if it wants to use third-country denominated government bonds to meet the capital 
endowment requirement. 
 
Previously, competent authorities have taken divergent views on how branch funding is calculated, 
which has prevented EU subsidiaries of third country banks from using non-EU government bonds as 
HQLAs. 
 
 For the purposes of fulfilling the capital endowment requirement, the EBA should clarify that TCBs 
can be considered as funded in the domestic currency of the head undertaking, as the branch is part 
of that the same legal entity. This would allow for an appropriate use of group resources to meet the 
capital endowment requirement, which is more useful for resolution purposes. 
 
Summary of Recommendations 
 
We urge the EBA to consider the following refinements to the GL: 
 

• Clarify and narrow the scope of liabilities included in the capital endowment calculation, 
focusing on customer deposits after LCR outflow adjustments and excluding intragroup 
and market-oriented liabilities. 

• Align the list of eligible capital endowment instruments to include HQLA eligible assets 
such as covered bonds. 
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• Clarify the equivalence requirements for third-country debt to avoid unnecessary 
exclusions. 

• Ensure consistency with the Level 1 text for assets eligible to meet the capital endowment 
requirement. 

 
These adjustments would help ensure that the capital endowment requirements are both effective in 
achieving their objectives and practical for institutions to implement. 
 
 
 
Mark Bearman 
Director, Capital & Risk Management 
 
mark.bearman@afme.eu 
 
+44 (020) 3828 2675 


