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This paper has been compiled by the Irish Debt Securities Association (IDSA), which is an industry 
organisation, established to promote and develop Ireland as the premier European location for 
activities to support the global structured finance, debt securities and the specialist securities 
industries. The membership of the IDSA includes corporate administrators, trustees, audit firms, legal 
advisors, listing agents, and other parties involved in the structuring and management of 
Securitisations and SPVs in the industry in Ireland. The IDSA promotes a responsible, sustainable and 
effective environment within which debt securities and other specialist securities can be used to 
facilitate transactions, to create investment products and to raise capital funding, similar to that of 
the European Commission’s Capital Markets Union (EC CMU) initiative.  
 
The IDSA welcomes the opportunity to reflect the views of the industry and to provide input into this 
consultation process into EBA/CP/2017/22 Consultation Paper on Draft Regulatory Technical 
Standards Specifying the Requirements for Originators, Sponsors and Original Lenders Relating to Risk 
Retention. 
 
Answers to the specific question are contained below. 
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1. Do you have any general comments on the draft technical standards? 
 

The IDSA welcomes the opportunity to comment on these draft Regulatory Technical Standards 
(“RTS”).  As an amendment to the existing risk retention regulation (Commission Delegated 
Regulation (EU) No 625/2014), we are of the opinion that the RTS is broadly acceptable.   We 
believe that it is important for the IDSA to contribute its views to the revised regulatory framework 
for the securitisation market in Europe to help ensure that there are no unintended consequences 
that could hamper the operation of this market.  
 
However, there are some areas where the IDSA has some concerns; the main areas of concern 
relate to guidance around Article 12(3) of the draft RTS and the possibility of adverse selection and 
some of the definitions in relation to performance and intent in Article 16 of the draft RTS.  The 
IDSA welcomes the opportunity to comment on these points, in the sections below. 
 
We would like to make a comment in relation to Article 2 of the draft RTS in relation to when an 
entity shall be “exposed” to the credit risk of a securitisation.  This terminology is broadly 
unchanged from the existing RTS and sets out guidance on when an entity shall be deemed to be 
exposed to a securitisation.  While there are still some references to a party being exposed to a 
securitisation the STS Regulation has generally moved away from this “exposed to” test and places 
requirements on “holders of a securitisation position”'.  Due to the use of different terminology 
between the draft RTS and the STS Regulation we would welcome guidance on when an entity 
could be deemed to be a “holder of a securitisation position.” 
 
An additional comment we would like to make is in relation to Article 3(6) of the draft RTS which 
specifies when “an entity shall be deemed not to have been established or to operate for the sole 
purpose of securitising exposures and, therefore, may constitute an originator”.  The Article sets 
out the relevant conditions that need to apply at the closing of the securitisation, including that 
the entity has a business strategy consistent with a broader business enterprise.  We would 
welcome more clarification on what is the intended meaning of “business strategy” and how an 
originator can demonstrate a “broader business enterprise”.  There is a concern that the vagueness 
of these terms, in the absence of further clarification, will make it very difficult to determine with 
any level of certainty that the conditions have been met.  

 
2. Considering the mandate granted to ESMA in Article [7(3)] of the STS Regulation, do you believe 

that these technical standards should include disclosure-related provisions relevant to risk retention 
and, if so, do you agree with the scope of the obligations set out in the draft technical standards? 

 
The IDSA believes that the technical standards, covering the disclosure-related provisions relevant 
to risk retention, as proposed by the ESMA Consultation on Disclosure Requirements, Operational 
Standards, and Access Conditions (ESMA33-128-107) is sufficient to satisfy the obligations set out 
in Article 7(3) of the STS Regulation. 

  
3. Do you believe that the provisions in Article 11 of the draft technical standards (relating to the 

measurement of retention for the undrawn amounts in exposures in the form of credit facilities) are 
needed? 

 
Not Applicable 

 



 
 

4. Do you consider the provisions of Article 12(3) of the draft technical standards to be useful and how 
would you see such a transaction working in practice, including following a default by the retainer 
under the secured funding arrangements? 

 
The IDSA would welcome further clarification and guidance on some of the provisions in relation 
to the operation of Article 12(3) of the draft RTS especially in relation to the issue of a default by 
the retainer and the operation of Article 17. 
 
Article 12(3) of the draft RTS states that the retainer may use any retained exposures or 
securitisation positions as collateral for secured funding purposes, as long as such use does not 
transfer the credit risk of these retained exposures or securitisation positions to a third party.   
 
Typically, when a retainer uses these exposures or positions as collateral in a repo/stock lending or 
secured funding, the transaction is based on the concept of dual recourse.  In the event of a default 
the repo counterparty/lender has recourse, in the first instance, to the retainer and in the event 
that the retainer has insufficient funds to repay the outstanding debt, which is likely in the event 
of a retainer insolvency, then the repo counterparty/lender (typically through an enforcement 
event) sells the collateral at market value to discharge the financial obligation.  Effectively the 
lender is ultimately dependent on the credit risk of the collateral.  There is a concern that the 
wording of Article 12(3) of the draft RTS, by stating that the credit risk of the collateral may not be 
transferred to a third party, effectively prevents a retainer from entering into precisely the type of 
repo/stock lending or secured funding transaction the RTS intends to permit. 
 
Article 17 of the technical standard states that if the retainer “is unable to continue acting as 
retainer, the remaining retained material net economic interest shall, instead, be retained by 
another entity which, had the securitisation been closed as of the date when such entity becomes 
the retainer, would have satisfied all relevant conditions for constituting the retainer (except, where 
relevant, for any requirement for the relevant entity to have established the ABCP programme or 
other securitisation).”    
 
There is a concern that this wording implies that the retainer can only enter a secured funding 
transaction, using retained exposures or securitisation positions as collateral, with an entity that 
could assume the role of the retainer, under Article 17, in the circumstances of an enforcement 
event.  
 
We would welcome further guidance and clarification on this issue.  In particular, whether it is 
intended to be possible for a retainer to enter into a secured funding transaction in compliance 
with both Article 12(3) and Article 17, where it uses retained exposures or securitisation positions 
as collateral.  If so, is it the case that a retainer can only enter into a secured funding transaction, 
using retained exposures or securitisation positions as collateral, with an entity that could assume 
the role of retainer?  Or can it be deemed sufficient for the retainer, entering such a funding 
transaction, to be deemed to be in compliance with the RTS up until the point of any enforcement 
of collateral, at which point the retained exposures or securitisation positions would need to be 
transferred to an entity that could assume the role of retainer in order for the securitisation to 
remain compliant with the STS Regulation? 

  
5. Do you believe that the provisions of Article 16 of the draft technical standards relations to assets 

transferred to the SSPE are adequate? 
 

The IDSA would welcome further clarification and guidance on some of provisions and definitions 
in relation to the operation of Article 16 of the draft RTS and the possibility of adverse selection. 



 
 

 
Article 16 allows for the possibility of adverse selection in the transfer of assets to the SSPE, 
“provided that the higher credit risk profile of the assets transferred to the SSPE is clearly and 
conspicuously communicated in writing to the competent authorities, investors and potential 
investors prior to the investment being made.”   This is a positive inclusion as it allows flexibility in 
selecting assets to be transferred to the SSPE, as long as it is accompanied by the prescribed full 
disclosure to investors.  

 
However, we have a concern that the helpful wording contained in Article 16 of the draft RTS could, 
in practice, be rendered ineffective by a strict interpretation of Article 6(2) of the STS Regulation 
which states that “Where the competent authority finds evidence suggesting contravention of that 
prohibition, the competent authority shall investigate the performance of assets transferred to the 
SSPE and comparable assets held on the balance sheet of the originator. If the performance of the 
transferred assets is significantly lower than that of the comparable assets held on the balance 
sheet of the originator as a consequence of the intent of the originator, the competent authority 
shall impose a sanction pursuant to Articles 32 and 33.” 

 
The concern arises as there is no precise definition of what constitutes a significantly lower 
performance or how to determine the intent of the originator.  Depending on the granularity of 
the portfolio, the poor performance of a significant obligor, a single unique event, could result in 
the difference in performance of the assets on the balance sheet compared to the assets 
transferred to the SSPE and would in no way be a consequence of adverse selection.   
 
Transparency is a prerequisite for all STS transactions and the disclosure of a transparent 
underlying structure, granular details of the collateral pool along with a clear and “conspicuously 
communicated in writing to the competent authorities, investors and potential investors prior to 
the investment being made” regarding “the higher credit risk profile of the assets transferred to the 
SSPE” are all mitigants and should protect against any adverse selection performance issues. 
 
Another mitigant to be considered is when the originator can show that it has established and 
applied credit management policies and procedures to ensure that the securitised assets are 
managed in a similar manner to assets held on the balance sheet of the originator. 
 
The IDSA would welcome clarification on the meaning of “significantly lower performance” to avoid 
any possible issues when performing an adverse assessment.  It is our view that the determination 
of a poor performance of assets should be considered within the context of the originator's full 
disclosure of the adverse selection and its consistency in the application of credit management 
policies and procedures between securitised assets and held on the balance sheet of the originator.   
The IDSA believes that an originator that applies both of these mitigants is demonstrating a positive 
intent to ensure a similar performance between securitised assets and assets held on the balance 
sheet and should therefore not be subject to any sanctions. 
 

6. Do you consider that the provisions of Article 17 of the draft technical standards relating to a change 
of retainer are adequate? 

 
See 4 Above 

 
7. Should the draft technical standards contain any additional guidance on the operation of Article 14 

of Regulation (EU) No 575/2013? 
 

Not Applicable 



 
 

 
8. Do you consider that wording similar to that which is set out in Article 5(1)(a) of Commission 

Delegated Regulation (EU) No 625/2014 relating to revolving securitisations should be maintained 
in these technical standards? 

 
Not Applicable 

 
9. Do you consider that guidance is required on what constitutes a significantly lower performance for 

the purposes of Article [6(2)] of the STS Regulation and, if so, what would you propose?  
 

See 5 Above. 


