Overview of the FMA´s supervisory powers 

Although we have thoroughly filled in your questionnaire on supervisory powers and early intervention, we consider it useful to give you some additional and systematic overview of the Financial Market Authority’s (FMA´s) supervisory powers. Therefore please find below a further description of the main supervisory powers of the FMA, as well as with a list of other powers. Furthermore, we give you an insight in the rules on insolvency procedures concerning credit institutions. 

Please note that this description aims to be an overview of the main supervisory powers. It therefore is neither exhaustive nor detailed. 

I. Main supervisory powers 

The FMA´s main supervisory powers deal with 

1. Violations of law

2. Danger to the fulfilment of the credit institution’s obligations  
Thus, the FMA can act if a credit institution violates any (relevant) legal obligations and if there is danger for its creditors, i.e. there is a danger of insolvency.  

Ad 1. Violation of law (Art 70 (4) and (4a) Federal Banking Act) 
In cases where a credit institution operates in breach of a licence requirement or where a credit institution violates the provisions of a relevant supervisory law (the Federal Banking Act, the Savings Bank Act or the Investment Fund Act etc.), a regulation issued on the basis of such a law or an administrative ruling (Bescheid), the FMA must

1. instruct the credit institution on pain of penalties to restore legal compliance within a period of time which is appropriate in light of the circumstances;

2. in cases of repeated or continued violations, completely or partly prohibit the directors from managing the credit institution, unless this would be inappropriate based on the nature and severity of the violation and the restoration of legal compliance can be expected through repetition of the procedure pursuant to no. 1; in such cases, the initial penalty imposed must be enforced and the instruction repeated on pain of a higher penalty;

3. revoke the licence in cases where other measures pursuant to this federal act cannot ensure the functioning of the credit institution.

Capital add-on
In case of an inadequate limitation of the risks of banking transactions and banking operations of a credit institution or a group of credit institutions and where an adequate coverage and limitation of the risks within an appropriate time can not be expected, the FMA must impose a capital requirement adequate and necessary for the limitation of the risks of banking transactions and banking operations which goes beyond the minimum capital requirement according to Art. 22 para. 1 Banking Act.

Ad 2.  Danger to the fulfilment of the credit institution’s obligation  
(Art 70 (2) Federal Banking Act)
In cases of danger to the fulfilment of the credit institution's obligations to its creditors, in particular to the security of assets entrusted to the credit institution, the FMA may issue an administrative ruling (Bescheid) ordering measures for a limited period of time (max. 18 months) in order to avert that danger.

In particular, the FMA may issue administrative rulings (Bescheide) which 

1. Completely or partly prohibit withdrawals of capital and earnings as well as distributions of capital and earnings;

2. Appoint an expert supervisor (government commissioner, “Regierungskommissär”), who has all of the rights pursuant to para. 1 nos. 1 and 2 Art 70 of the Austrian Banking Act (i.e. inspection and information rights). This government commissioner must

a) Prohibit the credit institution from any transactions which might serve to exacerbate the danger mentioned above, and/or

b) In cases where the credit institution is completely or partly prohibited from continuing business/transactions, allow individual transactions which do not exacerbate the danger mentioned above;

3. Completely or partly prohibit directors of the credit institution from managing the credit institution.
4. Completely or partly prohibit the continuation of business operations.

Thus, this jurisdiction is also applicable if a credit institution has not violated any legal obligation, but is in economic difficulties (threatened by insolvency).
II. Other supervisory powers

Other powers of the FMA include: 

1. Information: The FMA may at any time require a credit institution to provide any information relevant and inspect all its bookkeeping records, documents and data media. It may also obtain audit reports and information from bank auditors and expert supervisors government commissioners.  
2. Audit: The FMA may instruct the Oesterreichische Nationalbank – OeNB (the Austrian Central Bank) to conduct audits of credit institutions. 
3. Interest: The FMA must charge credit institutions interest payments in case some financial thresholds are exceeded (e.g. own funds, liquidity) 

4. Information of the public: The FMA may inform the public of supervisory measures it has taken. 
5. Administrative offences: The FMA can fine persons who violate relevant administrative criminal law.
6. Right of veto or of approval: The FMA may veto or has to approve inter alia 

a. Changes of ownership

b. Changes in the supervisory board (fit & proper assessment of the chairman of the board)
c. Mergers

d. De-mergers etc.
7. Withdrawal of licenses
8. Interest rate risk arising from non-trading activities: The FMA must take measures in the case of credit institutions whose economic value declines by more than 20% of their own funds as a result of a sudden and unexpected change in interest rates.
Please note that even if there may be no explicit competence to act in a certain case, the general competence to enforce compliance with the law (see above), provides the FMA with a wide scope of effective actions. 
Special supervisory power of the Federal Government: 
In cases where multiple credit institutions experience distress due to events which can be attributed to general political or economic developments, and where this endangers the overall economy or the maintenance of a functioning payments system, the federal government may issue a regulation stipulating that all credit institutions throughout Austria or in a certain region of Austria must be closed temporarily for payment transactions with their customers and must not carry out or accept any payments or funds transfers.

III. Insolvency procedures (Article 81 to 88 of the Austrian Banking Act) 

In this chapter you will find an overview of the different insolvency proceedings, receivership and the FMA´s part in such proceedings. 

Bankruptcy – Composition – Receivership 

In Austria, insolvency law allows for two possible proceedings: bankruptcy proceeding and composition proceeding. In bankruptcy proceedings (“Konkurs”) the company is simply liquidated. This proceeding is also open to credit institutions. In composition proceeding (“Ausgleich”) the company has to be reorganized and its creditors renounce a certain percentage of their claim. However, for credit institutions composition proceedings are not possible. Instead of composition proceedings the Federal Banking Act provides for another procedure to allow reorganisation (and prevent liquidation): receivership (“Aufsichtsverfahren”). Both bankruptcy and receivership proceedings are ordered by the court. After insolvency proceedings (both bankruptcy and receivership) have been initiated, the courts have exclusive jurisdiction. 
Receivership

The receivership procedure is a reorganisation measure as defined in Article 2 of Directive 2001/24/EC. Receivership may only be ordered if there is appears likely that the overindebtedness or insolvency can be remedied. Once this proceeding is ordered, a receiver has to be appointed. He or she has the right to inspect all the company’s business documents, to attend all meetings of supervisory and executive bodies and may veto resolutions taken by these bodies. 

Once receivership takes effect, all claims against the credit institution which have incurred previously, are to be deferred. During receivership, prior claims must not be secured nor, unless partial payment is permitted, paid out or satisfied in any way. After ordering receivership, the court must have the credit institution's financial situation assessed by experts at the credit institution's expense. Based on the report, the court may order that only a fraction of the prior claims be subject to cancellation; the court may also allow the receiver to satisfy in their entirety prior claims to be determined according to their type or amount. It is not possible to initiate bankruptcy proceedings over the assets of the credit institution or to obtain a court-ordered lien or right to satisfaction on assets belonging to the credit institution due to prior claims where a deferment of payment has been granted for such claims.

Unless the court orders otherwise at the receiver's request, the credit institution may continue its business activities. However, the credit institution must obtain the consent of the receiver in order to conduct transactions which are not part of normal business operations. The credit institution must also refrain from activities which are part of normal business operations where the receiver objects to such activities. Funds received by the credit institution from transactions concluded after receivership takes effect (new claims) are to be accounted for and administered separately; even after the expiration of receivership, these funds constitute special funds which serve the preferential satisfaction of new claims. Receivership ends if either bankruptcy proceedings are initiated, i.e. receivership was unsuccessful or if the court orders so (normally if the credit institution has recovered). 
Role of the FMA in insolvency proceedings

Whereas the position of the Financial Market Authority is significant before insolvency (see above I.2), it is only marginal after insolvency proceedings have been initiated. From this moment one the exclusive jurisdiction remains in the hands of the courts. 

However, the FMA has the following competences:

1. In receivership and bankruptcy proceedings concerning credit institutions, the FMA is party to the proceedings.

2. The FMA can file a petition to initiate either receivership or bankruptcy proceedings. 

3. The court is obliged to consult the FMA before appointing or dismissing a receiver or a bankruptcy trustee. 

4. The court communicates with authorities in other member states by way of the FMA.

5. The FMA may take recourse against the rejection of a request for the imposition of receivership and against the termination of receivership.

