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Survey on Supervisory Powers and Objectives, including actual use of sanctioning powers
Introduction
1. The December 2007 ECOFIN Council, when reviewing the functioning of the Lamfalussy process, invited the Commission, in cooperation with the 3L3 Committees, first to study the differences in supervisory powers and objectives entrusted to national EU supervisors and second to conduct a cross sectoral stock taking exercise of the coherence, equivalence and actual use of sanctioning powers among Member States and variance of sanctioning regimes. That stock taking exercise would in particular allow ascertaining whether such sanctioning powers have sufficiently equivalent effect. Both work streams should be completed by the end of 2008. 
2. By a letter dated 31 March 2008, the European Commission asked CEBS to provide assistance in this matter. The sectoral mapping exercise has been designed in order to serve the following purposes:

(i) Providing an overview of common supervisory objectives and powers, highlighting the rationale for differences and assessing the adequacy of those powers to the stated objectives;
(ii) Analysing any difference in practical implementation of the sanctioning powers, taking into account notably the decision-making process and publication/cooperation with other supervisory authorities.

3. Letters from the European Commission calling for assistance have been sent to CEIOPS and CESR as well. A close coordination has therefore been ensured with the sister Committees, more particularly with CEIOPS due to the almost identical request put to that Committee. As for CESR, which has already conducted mapping exercises on the implementation of other market directives
 since the last two years, it focuses its present analysis on the stock take of powers, including sanctioning powers, derived from Directive 2004/39/EC (MiFID) only.
4. CEBS questionnaire entails both a descriptive part (See below) and a more quantitative part, based on a tick-box approach (See excel file in Annex 1). The descriptive part will provide general information (Section A) as well as material for the analysis of the supervisory objectives (Section B) and the actual use of sanctioning powers (Section C); the quantitative part takes stock of the existence of supervisory powers granted to national supervisors (section D). 
5. The quantitative questionnaire is divided into 4 main sections relating to (i) core banking activities, (ii) rule making, (iii) other remits that might fall under the responsibility of banking supervisors (the example of Anti-Money Laundering) and (iv) administrative measures and sanctioning powers. For the purpose of this exercise, core banking activities have been broken down into the following subsets :

· taking-up of business/licensing of credit institutions

· on-going activities, including crisis management,
6. When answering the questions, members are invited to bear in mind the main EU directives relevant for the exercise of supervisory powers by banking supervisors, i.e. Directives 2006/48/EC, 2006/49/EC, 2000/46/EC, 2005/60/EC and 2006/70/EC. Similarly, questions on powers stemming from the MiFID regarding supervision of credit institutions and investment firms have not been incorporated here as they are already dealt with in CESR’s questionnaire, with explicit reference to direct entrustment to market authorities or, where applicable, to indirect/shared entrustment with other financial authorities. 
7. Both questionnaires should be completed by 17 September 2008. The related report should be finalised before end November 2008.
Explanatory notes on the design of the questionnaires
Substantial consideration was given to the form of the questionnaire and which areas should be covered. Key elements in drafting this questionnaire were:

· To find the right balance between a complete mapping of the supervisory and sanctioning powers and a focused and comprehensive questionnaire given the limited time for this project;

· To draft the questions in a way that the answers should be comparable as to make sure that the answers are valuable and useable to report.

· The questions related to the day to day implementation of sanctioning powers should focus on the most meaningful areas (decision-making process, disclosure, adequacy of limits for pecuniary sanctions …).

A. General information
In this section, members are expected to provide general information on their authorities, with regards to their status and the institutions supervised, by clicking the relevant boxes and elaborating on their answers when necessary. For integrated supervisors, it is important to provide information only as far as banking supervision is concerned and anti-money laundering responsibilities, if the case may be.
B. Supervisory Objectives (Questions 1 to 8)
In this section members are expected to describe what objectives have been explicitly given to their authority. This part of questionnaire is built on a survey conducted by the IMF in November 2005 on Governance Practices of Financial Regulatory and Supervisory Agencies. Members are asked to answer yes, no or not fully, and to provide explanation notably regarding the legally binding nature of the objectives assigned to supervisors. 

C. Actual use of sanctioning powers (Questions 9 to 27)
In this section members are asked to describe their policies and practices with regards to sanctioning powers, including pecuniary sanctions. The frequency of use of these powers will be of relevance in this respect. In some cases members only have to answer yes, no or not fully: they are asked to strikethrough the non appropriate answers. The format of this questionnaire clearly shows in which cases a descriptive answer is required. In the latter case, members are requested to specify if their answer relates to a natural person (please indicate “NP”), a legal person (please indicate “LP”) or if it is applicable to both (please indicate “NP and LP”). 
D. Supervisory Powers, including sanctioning powers (questions 28 to 90 of the attached Excel spreadsheet)
In this section, please provide answers by clicking the relevant boxes. In the case of a positive answer, please clarify whether these powers are exercised in your jurisdiction 
· Directly by your Authority 

· By delegation of the related tasks to another Authority/Entity.
· By delegation of the related responsibility to another Authority/Entity.

In the case your Authority uses delegation of tasks or responsibilities related to certain powers or if certain powers are entrusted to another authority/Entity in your jurisdiction, please provide the name of this authority in the dedicated text column. 

In the last column of this section members are also expected to provide information in relation to the circumstances under which the powers can be exercised on supervised institutions. For sanctioning powers, this last column should be filled in only for providing information that is not reflected in the answers provided in Part C (Actual use of sanctioning powers). Further, the last column can be used to provide any other comments that would be deemed useful, on a voluntary basis.
This part of the questionnaire has to be answered in the excel file attached in Annex 1. The format of the questionnaire will look as follows:

	
	
	
	
	By whom and how are these powers exercised?

	No
	Does your authority have the power to
	Yes / No / Not fully
	Directly 
	By delegation of task
	By delegation of responsibility
	In the case that another Body has and/or exercises this power within your jurisdiction, please specify which Body
	Under what circumstances can this power be exercised / this measure be taken? Plus other comments if necessary

	
	1
	……
	 Yes
	X
	X
	 
	Name(s) of the delegatee(s)
	 

	
	2
	……
	 No
	
	
	 
	If the case may be, name(s) of other Authority/ies
	Specify circumstances ( e.g. Once an institution has been declared insolvent )


Please note that in some cases several ticks can be filled in. Please use a X when filling in the columns as done in the example.
A. General Information
Country’s name
 Denmark
Supervisory authority’s name  
The Danish Financial Supervisory Authority (Finanstilsynet)
Status of supervisory authority:
(  Stand-alone banking supervisor


( Stand-alone integrated financial supervisor 

( National Central Bank 
In case the responsibilities for banking supervision are shared between several authorities, please specify: 

Type of institutions supervised: 
( Credit institutions


( Investment firms 


( Providers of currency exchange services 


( Providers of money transmission or remittance services


( Others

In the case the box “Others” is ticked, please specify which other institutions are under your supervision as a banking supervisor or as an authority tasked with anti-money laundering responsibilities:

B. Supervisory Objectives
Please indicate the following in the table below, (i) which of the following represents an explicit mandate for your authority; and (ii) what is the source for each. If the source is not law or regulation, please specify in the last column whether it is binding or not. 
	Q
	Elements of the Mandate
	Yes/No/Not fully
	Source
	Specify/Explain

	1
	Maintaining financial stability 
	Yes
	Law
	Act no. 897 of 4. September 2008: Financial Business Act (Ch. 6: Good practice, price information and contract conditions).


	2
	Ensuring compliance with banking regulation
	Yes
	Law
	Act no. 897 of 4. May 2008: Financial Business Act

	3
	Promoting competition 
	No
	
	

	4
	Protecting banks’ clients from misconduct and/or bad business practices
	Yes
	Law
	E.g. Act no. 670 of 26 june 2008: Capital Employed Act and Act no. 897 of 4. September 2008: Financial Business Act and Act no. of 24 January 2006: Information to customers about prices

	5
	Preventing financial crime including anti-money laundering/combating financing of terrorism (AML/CFT)
	Yes
	Law
	Act no. 442 of 11 May 2007: Act on Measures to Prevent Money Laundering and Financing of Terrorism.
 

	6
	Promoting access to banking services (e.g., access by small and medium size business, low income individuals, etc)
	No
	
	

	7
	Promoting supervisory cooperation and convergence of supervisory practices in the EU? (please provide an English version of the related statement in the last column) 
	Not fully
	
	Financial Business Act, 354 (5) 14): The provision of subsection (1) shall not prevent confidential information from being divulged to: Financial supervisory authorities in other countries within the European Union or countries with which the Community has entered into an agreement for the financial area which are responsible for the supervision of financial undertakings, finance institutions, investment funds (investment associations or special-purpose associations), or the capital markets and bodies involved in the liquidation and bankruptcy proceedings of financial undertakings or in other similar procedures, and persons responsible for carrying out statutory audits of the accounts of the financial undertaking provided that these recipients of information need it to perform their duties.


	8
	Other(s) (please specify and also indicate the reasons)
	
	
	


C. Actual use of sanctioning powers (including for breaches of Anti-Money Laundering (AML) provisions, when applicable)
Please specify if your answer relates to a natural person (indicate “NP”), a legal person (indicate “LP”) or both (indicate “NP and LP”).
	Q No
	QUESTIONS
	ANSWERS

	9
	Does your authority have the power to impose sanctions, including pecuniary ones, to a supervised institution, its directors or managers?
	Not fully (NP and LP)
	 

	If “not fully”, please elaborate
	Only command/direction. The Public Prosecutor for Special Economic Crimes (Statsadvokaten for Særlig Økonomisk Kriminalitet, SØK) gives the pecuniary ones (NP and LP). The Danish Financial Supervisory Authority have the legal and regulatory framework to give daily or weekly pecuniary sanctions (use of coercive measure) 

	10
	What are the lowest and highest penal provisions set by the legal and regulatory framework for non pecuniary sanctions, excluding sanctions related to criminal offences? 
	Lowest penal provision
	Highest penal provision

	
	
	command/direction 

(NP and LP)
	Prison sentence: up to 4 month
(NP and LP)

	11
	Are the amounts of the pecuniary sanctions fix or variable? (Please explain)
	Yes. 

Both: variable and fixed. Fixed: E.g. breach of the obligation to submit reports for OMX- trade is sanctioned by 2654 EURO

	12
	What are the minimum and maximum amounts in EUR (or equivalent EUR) set by the legal and regulatory framework for a pecuniary sanction? 
	Minimum amount(s) 
	Maximum amount(s)

	
	
	None
	None

	Please indicate the rationale for choosing these amounts.
	

	13
	What have been the more penalizing non pecuniary sanctions taken since 2005 by your institution?
	suspension of the authorization and command/direction 



	
	
	
	

	14
	What have been the lowest and highest pecuniary sanctions (in EUR or equivalent EUR) taken since 2005 by your institution?
	Lowest pecuniary sanction
	Highest pecuniary sanction

	
	
	671 EURO
	2684 EURO

	Please indicate the motivations behind these pecuniary sanctions (non-compliance with which legal provisions...).
	It is always an appraisal. If the institution don’t give us the information and it is just an oversight, we will give a little pecuniary sanction. The seriousness of the breach motivates us to give a bigger fine. E.g.: The obligation to submit reports gives a 2684 EURO fine (20.000 DKK). The obligation to formulate a prospectus: 671 EURO (5000 DKK) 

	15
	Does your national framework provide any further guidance on pecuniary sanctions regarding the suitable range of amounts for non-compliance with certain provisions/types of provisions?
	No
	

	If yes, are these amounts binding? (please elaborate)
	

	16
	Please indicate whether the amounts of the sanctions imposed vary depending on the following items.  
	non pecuniary sanctions
	Pecuniary sanctions

	a) the seriousness of the breach?
	Yes
	Yes

	b) the level of the institution's own funds? 
	No
	No

	c) the legal status of the institution?
	No
	No

	d) the cooperative behavior of the person or the bank during the investigation?
	No
	No

	e) whether or not the person or the bank has been sanctioned before for non compliance to the same provisions?
	No
	No

	f) the benefit (earnings,…) derived from the offence?
	No
	No

	g) the loss incurred by third parties as a consequence of the offence?
	No
	No

	h) any other criterion? (please specify)
	
	

	17
	Which body has the power to take sanctions?
	The Danish Financial Supervisory Authority (with 2 bodies: Danish Securities Council and The Financial Business Council) and The Public Prosecutor for Special Economic Crimes (Statsadvokaten for Særlig Økonomisk Kriminalitet, SØK). The Danish Securities Council and The Financial Business Council have the power to denounce persons or institutions to SØK. The Danish Securities Council makes decisions in principal cases concerning the securities market. The council also supervise accounts for institutions listed on the stock exchange. This authority is autonomous. The Financial Business Council is not an autonomous authority and makes decisions in principal cases concerning banking establishment, mortgage banking, pension funds, insurance mediation and stockbroker companies. 

	18
	How often did this body meet in 2006? 2007? First semester of 2008?
	2006
	2007
	First semester 2008

	
	
	Danish Securities Council (11) The Financial Business Council (9)
	Danish Securities Council (9) The Financial Business Council (8)
	Danish Securities Council (5) and The Financial Business Council (5) 

	19
	How many sanctions relating to banking supervision or AML, have been taken? (The numbers indicates the "supervisory reactions") 
	 2006
	2007 
	First semester 2008

	
	
	909
	1121
	109

	20
	Among those sanctions, how many were pecuniary sanctions?
	2006
	2007 
	First semester of 2008

	
	
	0
	0
	0

	21
	Is the sanctioning process triggered by supervisory assessment or investigation only? (Please elaborate)
	Both. The Danish Financial Supervisory Authority makes 100 physical investigations every year. 

	22
	Can the person or the institution invoke his or its right to defense during the investigation and/or at the time the sanction is taken? (Please explain)
	A person or an institution can normally do this during the investigation of evidence, unless the Danish Financial Supervisory Authority believes that it will damage the investigation. A person or an institution can also choose not to commend on the evidence. When the case is transferred to the police, a person or organization will be comprised by the Administration of Justice Act, which gives further rights.

	23
	Are there legal or administrative rules on the length of the sanctioning procedure? (please explain)
	When command or direction is given, the time too fulfill requirements vary. So does the sanctioning procedure. If the Danish Financial Supervisory Authority requires a new financial report the timeframe will be longer than if a correction is required. Danish Financial Supervisory Authority can give daily or weekly penalties, if a person or an institution does not fulfill the requirement. However these sanction possibilities are not exercised, as such matters are left to the police, who decides if they will indict the person or the institution. Afterward the judiciary will decide the length of the sanctioning procedure.         

	24
	Can the person or the institution lodge an appeal against the sanction decision with a specific authority? Please specify.
	Yes. Financial business Act, 372(1): Decisions made by the Danish FSA or the Danish Commerce and Companies Agency under this Act or regulations issued pursuant to this Act may be brought before the Company Appeals Board by the person against whom said decision is directed no later than 4 weeks after the person concerned has been notified about the decision. (2): Decisions made by the Danish FSA in connection with matters covered by section 246 (If a bank does not meet the capital requirement) which are to be appealed shall be brought before the Company Appeals Board no later than 24hours after the person concerned has been notified of the decision.



	25
	Are the sanctions made public systematically and on a named basis? 
	 Yes
	The Danish FSA is obligated to publish (along with the name of the institution) decisions about command/directions given to an institution and decisions about transferring a case to the police according to Act no 515 of 17. June 2008. There is not an obligation to publish decisions concerning person, however this can be done if necessary to protect the market or the investors.  

	Please elaborate on the legal or administrative procedures and/or practices underpinning publication of sanctions.
	 

	26
	Can your authority disclose a sanction imposed on a supervised natural or legal person to another competent prudential (domestic or foreign) authority? 
	Yes
	

	If yes, please specify:

· under which conditions, 

· how (upon request only? Full disclosure?),
	The Danish Financial Supervisory Authority passes on confidential material/information to other domestic authorities in connection with legal action or investigation. Danish Financial Supervisory Authority also co-operates and passes on information to foreign authorities in EU. In case the foreign authority is outside the EU the Danish Financial Supervisory Authority passes on information if the foreign authority is pledge to secrecy.    

	27
	What is the ratio of sanctions disclosed to other prudential authorities over the total number of sanctions (both pecuniary and non pecuniary) since 2006?
	none statistical records
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