
Explanatory note to answers to the CEBS Questionnaire on Supervisory Powers and objectives

1. Early intervention powers and corrective measures

The adoption of remedial measures follows the supervisory review and evaluation process (SREP). The purposes of this process are: a) to ascertain the adequacy of the banks’ ICAAP; b) to give an overall assessment of the bank situation and, c) where necessary, to impose appropriate remedial action
.
The Italian legislation (in particular, art. 53(3) of the BL
) allows the Bank of Italy (BI) to take a range of corrective measures, the severity of which depends on the seriousness of the troubles resulting from the supervisory assessment. Remedial measures include:  

· requiring the bank to improve governance, organisation structure, internal control systems and risk management;

· restrictions to the bank operation (e.g. prohibition of activities or corporate transactions, reduction or re-organisation of the branches network, prevention from distributing profits or other elements of capital);

· imposing stricter capital requirements on the bank.
BI’s regulations indicate the most appropriate corrective measures according to the circumstances. In particular, measures not affecting the bank’s capital – such as organisational measures, limiting risks or activities, prohibiting distribution of profits – should be adopted in the first place.  Measures affecting capital may be required when significant deficiencies are discovered and other kind of interventions would not be effective within an acceptable period of time. Deficiencies that justify measures affecting capital may concern organization and internal controls, divergences between the bank and the supervisor’s assessments of amount and composition of capital and finally the bank’s ability to achieve or maintain the agreed level of capital over time.
2. Ownership control
 
The BL lays down authorisation and notification requirements concerning qualified holdings, also providing the related thresholds. The law also establishes that qualified shareholders must satisfy the integrity requirements set by the Minister of the Economy and Finance (MEF) in a regulation adopted after consulting the BI. Failure to comply with those requirements implies that voting rights attached to qualified holdings can not be exercised and holdings must be divested within the time limits set by the BI. The BI may also challenge before a civil court decisions and other acts of the shareholders meeting that have been taken with the decisive contribution of shareholdings whose voting rights should not have been exercised.

The BI, while considering applications for banking licence or authorisation to acquire qualified holding, assesses the “propriety” of qualified shareholders taking into account several elements (e.g. business reputation, financial soundness) and, where not satisfied, it may refuse authorisation.  In addition, ownership control is part of the SREP.
Depending on the result of the supervisory assessment, the BI may adopt - in accordance with art. 53 (3, lett. a) and b)) BL - supervisory measures aimed at forcing the bank’s governing bodies to adopt decisions concerning the ownership structure (including the possibility to require a qualified shareholder to reduce its stake or a merger with another credit institution).

3. Management control
The BL provides that persons performing administrative, managerial or control function in a bank must satisfy the experience and integrity requirements established in a regulation of the MEF issued after consulting the BI. Compliance is verified in the first place by the bank’s board of directors, which transmits to the BI a copy of the minutes of the meeting in which the verification took place along with the relevant documentation. The BI conducts its own assessment and, where grounds exist, acts in lieu of the board of directors and declares the disqualification of the officer. In addition, the BI may take into account the suitability of corporate officers in assessing the overall adequacy of a bank governance. Should the BI be particularly concerned about a corporate officer (e.g. because of his reputation or behaviour), it may adopt - in accordance with art. 53 (3, lett. a) and b)) BL - supervisory measures aimed at forcing the bank’s governing bodies to adopt decisions concerning the removal or replacement of that officer.

4. Crisis management

In Italy banks (and other financial intermediaries) are subject exclusively to special crisis management procedures, the Special Administration (SA) and the Compulsory Administrative Liquidation (CAL). In both cases, the procedures are initiated by a decree of the Minister for the Economy and Finance, acting on a proposal of the BI. The BI is responsible for the supervision and direction of the procedures and appoints the special bodies governing them. 

SA and CAL can be adopted in the event of serious (for SA) or exceptionally serious (for CAL) capital losses and/or administrative irregularities or regulatory violations. These triggers are not based on quantitative thresholds involving an obligation for the authority to intervene, but call for a discretionary judgement on the basis of appropriateness and proportionality criteria, depending on each bank  specific situation
. 
Special Administration (SA)Special Administration (SA) is the special procedure for reorganisation. It has a preventive nature and is adopted at an early stage of a bank crisis. Under SA, the boards of directors and of auditors are dissolved and replaced by special bodies appointed by the BI. The general shareholders’ meeting is suspended and may be convened by the special administrators only. Under the authorisation of the BI, SA may end with: i) the bank restructuring and the return to ordinary administration (appointment of a new board of directors and auditors by the shareholders); ii) the combination (merger or acquisition) with a sound bank; iii) the initiation of CAL.
When there is an emergency situation and the conditions for initiating a SA are fulfilled, the BI can arrange directly for one or more special administrators to take over the management of the bank for a period of no more than two months, while the functions of directors are suspended and shareholders’ meeting is not affected at all (Provisional Administration).
Compulsory Administrative Liquidation (CAL) is the winding up procedure, adopted when the crisis is irreversible. Once the liquidation order has been issued, the bank ceases to do business. The procedure implies the assessment of bank liabilities, the realisation of assets and the repayment of depositors and creditors. Normally, the goals of the procedure are achieved through the assignment of assets and liabilities to another bank (purchase and assumption - P&A), while the individual selling of assets and distribution to depositors and other creditors by allotment is extremely rare. In the Italian system, P&A is regarded as the optimal outcome, if arranged in advance and properly performed at the beginning of the procedure. The potential shortfall stemming from P&A may be covered by DGS, if this form of intervention is estimated as less costly than reimbursing depositors. 

Two Deposit Insurance Schemes operate in Italy: the Interbank Deposit Protection Fund (Fondo Interbancario di Tutela dei Depositi, FITD) and the Deposit Guarantee Fund of Cooperative Credit Banks (Fondo dei Depositanti del Credito Cooperativo, FGDCC). Since 1999 the FITD has intervened only 6 times: in 5 cases it granted financial support for P&A of banks under CAL, while the payout to depositors has been effected only once. In the last decade (since 1999) interventions of the FGDCC have been 40, of which 6 in case of CAL (as support to P&A), and 34 as support for restructuring or mergers in case of troubled banks (of which 21 for banks submitted to SA).
� SREP is run annually on banks and banking groups. The procedure envisages: 1) an examination and assessment of all main risks which characterize the banking and financial activities: strategic risk, credit risk, financial risks (which include: market risk, interest rate risk on banking book, liquidity risk), operational risk; 2) an assessment through a risk assessment system (RAS) aimed at giving a score to each risk profile (from “1”, which means “low risk”,  to “6”, which means “high risk”). To complete the analysis, a specific assessment and a score attribution process – based on the same scale – is performed with reference to: i) governance and control system, ii) capital adequacy, iii) profitability (“cross-entity profiles”).


� Article 53(3) of the BL (the 1993 Banking Law) states the following: 


<<The Bank of Italy may:


a) convene the directors, members of the board of statutory auditors and managers of a bank to examine its situation;


b) order the convening of the governing bodies of a bank, set the agenda for the meeting and propose the adoption of certain decisions;


c) proceed directly to convene the governing bodies of a bank where the competent bodies have not complied with an order issued under subparagraph b);


d) adopt specific measures regarding individual banks concerning all the matters referred to in paragraph 1 (e.g. capital adequacy; limitation of risk; permissible holdings; administrative and accounting procedures and internal control mechanisms), where the situation so requires, including with regard to restrictions on operations or the structure of their networks, as well as prohibitions on carrying out certain transactions, including corporate operations, or on distributing profits or other elements of capital.>>


� Currently this subject is under review pending the implementation of the directive 2007/44/CE.


� Over the last ten years, 13 banks have been liquidated (CAL) and SA has been activated for 44 banks.






