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Survey on Supervisory Powers and Objectives, including actual use of sanctioning powers
Introduction (to be completed)
1. The December 2007 ECOFIN Council, when reviewing the functioning of the Lamfalussy process, invited the Commission, in cooperation with the 3L3 Committees, first to study the differences in supervisory powers and objectives between national supervisors and second to conduct a cross sectoral stock taking exercise of the coherence, equivalence and actual use of sanctioning powers among Member States and variance of sanctioning regimes. That stock taking exercise would in particular allow ascertaining whether such sanctioning powers have sufficiently equivalent effect. Both work streams should be completed by the end of 2008. 
2. By a letter dated 31 March 2008, the European Commission asked CEBS to provide assistance in this matter. The sectoral mapping exercise has been designed in order to serve the following purposes:

(i) Providing an overview of common supervisory objectives and powers, highlighting the rationale for differences and assessing the adequacy of those powers to the stated objectives, taking into account the relative density of credit institutions under supervision in each jurisdiction;
(ii) Analysing any difference in practical implementation of the sanctioning powers, taking into account notably the decision-making process and publication/cooperation with other supervisory authorities.

3. Letters from the European Commission calling for assistance have been sent to CEIOPS and CESR as well. A close coordination has therefore been ensured with the sister Committees, more particularly with CEIOPS due to the almost identical request put to that Committee. As for CESR, which has already conducted mapping exercises on the implementation of other market directives
 since the last two years, it focuses its present analysis on the stock take of powers, including sanctioning powers, derived from Directive 2004/39/EC (MiFID) only.
4. Drawing on CESR’s approach, this questionnaire entail both a descriptive part (See below in this word file) and a more quantitative part, based on a tick-box approach (See excel file in Annex 1). The descriptive part will provide material for the analysis of the supervisory objectives and the actual use of sanctioning powers; the quantitative part take stock of the existence of supervisory powers granted to national supervisors. 
5. The quantitative questionnaire is divided into 4 main sections relating to (i) core banking activities, (ii) rule making, (iii) ancillary activities and (iv) administrative measures and sanctioning powers. For the purpose of this exercise, core banking activities have been broken down into the following subsets :

· taking-up of business/licensing of credit institutions

· on-going activities / compliance with prudential rules and powers towards shareholders,
· crisis management / supervisory tools referred to in the ECOFIN crisis management roadmap

6. [Scope: to be completed – list of directives screened : 2006/48/EC, 2002/87/EC, 2000/46/EC (e money Directive), 2005/60/EC (AML Directive) and 2006/70/EC (AML implementing measures), investor compensation scheme, and deposit guarantee scheme]. Other Directives currently under review
 or for which the transposition period will not be closed as of 30/06/2008
 have been left out of scope of this exercise. Similarly, the powers stemming from the MiFID regarding supervision of credit institutions and investment firms, have not been incorporated here as they are already dealt with CESR’s questionnaire, with explicit reference to direct entrustment to market authorities or, where applicable, to indirect/shared with other financial authorities. 
7. Both questionnaires should be completed by 5 September 2008, in order for CEBS Members to discuss a draft report’s outline and main messages to convey to the Commission during the October plenary meeting. The report should be finalised before end November 2008.
Explanatory notes on the design of the questionnaires

8. Substantial consideration was given to the form of the questionnaire and which areas should be covered. Key elements in drafting this questionnaire were [to be completed]:

· To find the right balance between a complete mapping of the supervisory and sanctioning powers and a focused and comprehensive questionnaire given the limited time for this project;

· To draft the questions in a way that the answers should be comparable as to make sure that the answers are valuable and useable to report.

· The questions related to the day to day implementation of sanctioning powers should focus on the most meaningful areas (decision-making process, disclosure …).

9. The questionnaire contains general information followed by 3 parts (A, B and C).
General information
In this section, members are expected to provide general information on their authorities, with regards to their status, staff and the institutions supervised, by clicking the relevant boxes and elaborating on their answer when necessary.
A. Section on Supervisory Objectives (questions XX-XX)
In this section members are expected to describe what objectives have been explicitly given to their authority This part of questionnaire has to be filled in this word file as the responses will mainly have a descriptive character. In some cases members only have to answer yes or no. The format of this questionnaire clearly shows in which cases you only have to answer yes or no or when a descriptive answer is required. 

B. Section on Supervisory Powers, including sanctioning powers (questions XX-XX)
In this section, please provide answers by clicking the relevant box. In the case of a positive answer, please clarify whether you exercise this power
· Directly, on a standalone basis (CEBS member) 

· Directly, by another authority (non CEBS member), in this case, please provide the name of this authority in the additional text column.

· In collaboration with or by delegation to others (e.g. other authorities or entities) 

· With the application of your authority to a judicial authority. 

In this section members are also expected to provide information as set out in the columns in relation to the administrative measures, pecuniary and criminal sanctions that can be imposed on supervised institutions.

Based on the experience of the former exercises, this part of the questionnaire has to be answered in the excel file attached in Annex 1. The format of the questionnaire will look as follows:

Questionnaire Country XX (for example)

	No
	Article
	Question
	Directly, by CEBS member
	Directly, by non CEBS member
	In collaboration
	Delegation
	With application to judicial authority
	No

	1
	5(1)
	Does your authority have the power to ……
	 
	
	 
	 X
	
	

	2
	7(2)
	Does your authority have the power to ……
	 
	
	X
	 
	
	 


Please note that in some cases more ticks can be filled in! Please use a X by filling in the columns as done in the example. The additional text Column should only be filled in to explain which other authority (non CEBS member) has directly the power. Further, this column can be used to provide comments on a voluntary basis.
The outcome field in excel will look as follows:
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C. Section on Actual Use of sanctioning powers (questions XX-XX)

In this section members are expected to describe how they have implemented the specific provision on a daily basis i.e. what are the everyday procedures followed when exercising this power. This part of questionnaire has to be filled in this word file as the responses will mainly have a descriptive character. In some cases members only have to answer yes or no. The format of this questionnaire clearly shows in which cases you only have to answer yes or no or when a descriptive answer is required. 

General Information
Country’s name
_Malta_______________________
Supervisory authority’s name
_Malta Financial Services Authority_(MFSA)_________
Status of supervisory authority:
( Stand-alone banking supervisor


( Department of the National Central Bank 
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 Integrated financial supervisor

In case the responsibilities for banking supervision are shared between several authorities, please specify: 

Type of institutions supervised: 
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 Credit institutions

·  Investment firms 

·  Providers of currency exchange services 

·  Providers of money transmission or remittance services

·  Others

In the case the box “Others” is ticked, please specify which other institutions are under your supervision:

Financial Institutions are also supervised by the MFSA. They are institutions providing Activities 2,3,4,5,6,7,8,10 of Annex 1 of .Directive 2006/48/EC. Furthermore such institutions also undertake Venture Capital activities.  Such institutions are regulated by the Financial Institutions Act, Cap376. The said Act is currently in the process of being updated to include the requirements of Directive 2007/64/EC (Payment Services Directive).  Furthermore, the MFSA also supervises insurance firms, insurance intermediaries, trust and trustees service providers and pension funds. 
As of 01/06/2008, please indicate:
Number of staff
To date the are 130 members of staff.
Number of supervised institutions
Credit Institutions 22, Financial Institutions 16
Aggregated total balance sheet 

Credit Institutions: €39.7 billion; Financial Institutions: €4.8 billion.
Indicate which of the following functions the agency has the authority to perform. .If these functions require prior approval, or are performed by another authority, please indicate which one approves or performs them

	Function
	Performed by MFSA (Y/N)
	Prior approval required by (name of entity)
	Performed by another authority

	Sets entry Standards
	Y
	
	

	Grants or refuses licenses
	Y
	
	

	Suspends or revokes licenses
	Y
	
	

	Formulates and issues rules and or regulations that have force of law 
	Y (Rules)
	
	Ministry of Finance (Regulations)

	Issues guidelines that can be the basis for supervisory intervention but do not have the force of law
	Y
	
	

	Have access to any document and receive a copy of it
	Y
	
	

	Takes action to enforce compliance with rules and regulations
	Y
	
	

	Issues rules and administrative procedures that apply to regulated entities in response to events or risks
	Y
	
	

	Conducts off-site supervision
	Y
	
	

	Conducts on-site inspection
	Y
	
	

	Imposes preventive and corrective actions, including sanctions
	Y
	
	

	Takes punitive enforcement actions, including fines
	Y
	
	

	Restructures and/or liquidates institutions that have been intervened
	Y
	
	

	Appoints a conservator, administrator, or intervenor for a banking institution
	Y
	
	

	Carries out a depositor guarantee scheme for customers of failed institutions.
	Y (Management Committee appointed by the MFSA.)
	
	

	Other Please Specify
	
	
	


1/ Issues guidelines which can be the basis for supervisory intervention and Circulares to develop legislation for which it has been expressly empowered.
A. Section on Supervisory Objectives
Please indicate the following in the table below, (i) which of the following represents an explicit mandate for your authority; and (ii) what is the source for each. 
[We could also add: “Please specify the source/give further explanation in the final column”.]
	Elements of the Mandate
	Yes/No
	Source
	Specify/Explain

	Oversight and supervision of banking sector/institution safety and soundness
	Yes
	Legislation/Banking Rules 
	

	Monitoring of systemic risks
	Yes
	Legislation/ Banking Rules
	

	Maintaining financial stability
	No
	
	This role is  undertaken by the Central Bank of Malta

	Developing prudential regulations
	Yes
	Legislation/Banking Rules
	

	Developing accounting regulations
	No
	
	

	Ensuring compliance with regulations (e.g., supervision)
	Yes
	Legislation/Banking Rules
	

	Promotion of competition
	No
	Legislation/ Banking Rules
	There is a separate Authority to undertake this activity, the Ministry for Competitiveness and Communications together with the Office of Fair Trade.

	Protection from bad business practices for depositors
	Yes
	Licence Conditions
	

	Prevention of financial crime including anti-money laundering/combating financing of terrorism (AML/CFT)
	No
	Legislation (Primary and Secondary)
	The Financial Intelligence Analysis Unit is the authority empowered to oversee this legislation and issue any rules.

	Promotion of access to financial services (e.g., access by small and medium size business, low income individuals, etc)
	No
	
	

	Coverage of losses (all or in part) suffered by depositors
	Yes up to €20,000
	Legislation
	Depositor Compensation Scheme managed by the Compensation Schemes Management Committee

	Closing of insolvent financial firms or denying of license renewal
	Yes
	Legislation
	

	Recapitalization/resolution of insolvent financial firms
	Yes 
	Legislation
	

	Liquidation of insolvent firms
	Yes 
	Legislation
	

	Other(s) (please specify and also indicate the reasons
	
	
	


Other possible questions

C. Section on actual use of sanctioning powers
1. Administrative measures

	1.
	Does your authority (or any other national authority) have the power to withdraw all or part of the banking license ?
	ALL
	PART
	NO
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	Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.
Malta Financial Services Authority

	
	Answer:
Article 9 of the Banking Act Cap371 deals with the restriction and revocation of a licence should an institution fail to respect in the provisions of the law.  Furthermore, the Authority is empowered to take control of the institution under Article 29 of this same Act.


	2.
	Does your authority (or any other national authority) have the power to appoint a special auditor who has general or specific powers to authorize acts or decisions of an institution in the context of a remedial action ?


	YES
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	NO

	
	
	
	

	
	If yes, describe the power of the special auditor.

Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.

Malta Financial Services Authority

	
	Answer:
Whilst the law does not mention specifically the term “special auditor”, it makes specific reference to a “competent person”  who is appointed by the CA under Article 29 of the Act.  The CA can appoint a competent person to undertake a number of actions : such as taking charge of assets for the purpose of safeguarding the interests of the depositors; assume the control of the business of the institution; wind up the business; or act as liquidator for the winding up of the institution, There is nothing in the law which prohibits this “competent person” from being an auditor.

	3.
	Does your authority (or any other national authority) have the power to suspend the exercise of all or part of a bank's activities, or prohibit these activities altogether? 

	ALL
	PART
	NO
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	Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.

Malta Financial Services Authority.

	
	Answer

The CA exercises this power directly through the provisions of Article 9 of the Banking Act Cap 371.

	4.
	Does your authority (or any other national authority) have the power to replace a bank's director or manager, or all its directors or managers ?


	ALL
	ONE
	NO
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	Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.
The MFSA is directly empowered to replace a bank’s director(s) and/or a manager(s) and/or qualifying shareholder(s) in terms of Article 9(3) of the Banking Act.


	
	Answer

Same as above

	5.
	Does your authority (or any other national authority) have the power to suspend the voting rights attached to shares held by a specific shareholder ? 


	YES
	NO
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	Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.

Malta Financial Services Authority

	
	Answer

The law is silent on this issue. However the CA has powers under Article 13 of the Banking Act to issue orders to controllers or directors to cease to be holders of such positions if they already are in that position; or can restrain a person from becoming a controller or director  Furthermore Article 13(9), gives power to the CA to restrain a person from taking certain actions, declaring an action to be null and void, to restore the position

existing immediately before the action was taken.

	6. 
	Does your authority (or any other national authority) have the power to require the transfer of the shares or share certificates held by a specific shareholder ?


	YES
	NO
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	Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.

MFSA

	
	Answer

Article 9 (3) (b) states that:

(3) Restrictions imposed by the competent authority pursuant to subarticle (2) shall be such restrictions as the competent authority shall consider appropriate for the proper compliance by the credit institution with the provisions of this Act and any regulations or Banking Rules and Electronic Money Rules made thereunder and the conditions, if any, of its licence and for the protection of depositors and may include (without prejudice to the generality hereof) –

(b) the requirement for any person who directly or indirectly possesses a qualifying shareholding in the credit institution to divest himself of all or part of that holding;


	7. 
	Does your authority (or any other national authority) have the power to fix a deadline by which a bank has to comply with specific supervisory requirements, whereby non compliance may trigger some public disclosure by the supervisor of  the facts involved? 


	YES
	NO
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	Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.

Malta Financial Services Authority

	
	Answer

The Banking Act contains a number of Articles inter alia 13, 16, and 35, which allow the Authority to set deadlines and should these not be respected, the Authority may then start procedures leading to penalties being imposed on the institutions or take any other action it may deem appropriate or necessary in terms of the relevant legislation.  However, once such a penalty or sanction has been imposed, such information then is published on the Authority’s website.

	8.
	Does your authority (or any other national authority) have the power to issue a public warning against a bank ?


	YES
	NO
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	Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.

Malta Financial Services Authority

	
	Answer
Article 9(8) of the Baking Act (Cap 371) allows the competent authority to issue a public statement where circumstance so warrant.
Article 14 of the MFSA Act allows the Authority to arrange for the dissemination in such form and manner as it considers appropriate of such information and advice as it may consider expedient to give the public about matters relating to the exercise of its functions under this Act or any other enactment.

	9. 
	Does your authority (or any other national authority) have the power to refer a particular fact of a bank to the judicial authorities?


	YES
	NO
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	If yes, please describe in which circumstances?

Please specify which authority? Indicate whether the CA exercises this power directly, indirectly, on the basis of delegation or in collaboration with another authority.

MFSA

	
	Answer

Article 17B(7) of the Malta Financial Services Authority Act states that the competent authority (MFSA) has the obligation to liaise with the Attorney General on matters arising under Article 17A (e.g. in the case of garnishee orders or attachement orders) of the abovementioned Act and may exchange information subject to the obligation of Professional Secrecy. 

	10.
	Does your authority (or any other national authority) have the power to take any other administrative measures (please do not refer to those measures mentioned in article 136 §1 of the CRD as it is required under European law that your authority does have the power to take those measures)?


	YES
	NO
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	If yes, please describe each other administrative measure. For each of those measures, please specify which authority has the power to take it and whether the CA exercises its power directly, indirectly, on the basis of delegation or in collaboration with another authority.

	
	Answer
Article 15(1) of the Banking Act states that if a credit institution performs any prohibited transaction(s), the competent authority has the power to require the credit institutions to rectify the position and if the credit institution fails to take the necessary action to rectify the position as required, the competent authority has the duty to take such measures as it deems appropriate until the position is rectified.


2. Administrative pecuniary sanctions

	If necessary, the following answers may be specified, according to the fact that they relate to a moral or a natural person



	1.
	Does your authority have the power to impose administrative fines and/or penalties
 to a bank, its directors or managers ?

	
	Answer:

Yes the Authority can impose fines on the bank , its directors or managers.  Articles 35 and 35A of the Banking Act deal specifically with such issues.

	2.
	What are the minimal and maximal amounts set by the legal and regulatory framework for an administrative fine/penalty?

	
	Answer:
In the case where a fine is imposed through the judicial process this shall vary between a minimum of €233 and €1,164,687, however, an administrative penalty shall not be greater than €116,468,  Legal Notices 155of 1999, 385 of 2003 and 425 of 2007 contain a schedule of fines relating to both judicial and administrative penalties,

	3.
	In addition to the minimum and maximum amounts, does the legal and regulatory framework specify different rates in function of the nature of the penalised act ?  If yes, please specify the amounts
	YES
	NO
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	4.
	If yes, do these rates depend on:

Under Maltese Legislation, though the penalties do not depend on any of the points mentioned hereunder, in practice the said points are taken into account when deciding upon the penalty to be allocated. 

	YES
	NO

	
	- the legal provision that is not respected ?
	
	

	
	- the capital requirement applicable to the bank?
	
	

	
	- the own funds of the bank?
	
	

	
	- the legal status of the institution?
	
	

	
	- the seriousness of the breach?
	
	

	
	- the cooperative behavior of the bank during the investigation?
	
	

	
	- the fact that the bank has been fined before or not?
	
	

	
	- the earnings made possible by committing the offence?
	
	

	
	- the loss incurred by  third parties as a consequence of the offence?
	
	

	
	- the appreciation of your authority?
	
	

	
	- any other set criterion ?


	
	

	
	Please describe the rates and their amounts.



	
	Answer



	5.
	- In addition to the limits and rates set forth by the legal and regulatory framework, has your authority defined internal criteria for determining the amount of the sanctions ?


	YES
	NO
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	Please describe, notably:

- which body took the decision;

- has this decision been made public;

- what criteria were defined.

	
	Answer

As in the case of the answer given to point 4 of this section, here again under Maltese Legislation the authority does not have defined internal criteria for determining the amount of the sanctions, however in practice the authority takes into consideration certain issues. 



3. Criminal sanctions

Please list all criminal sanctions available in your jurisdiction for breach of the provisions referred to in questions X to Y (see UK questionnaire).
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� …


� This is the case for instance for the winding-up directive (t b completed)


� This is the case for instance for Directive 2007/44/EC (Mergers and Acquisitions)


� The term "penalty" refers to an amount imposed on a daily basis as  long as it is not complied with the concerned obligation.
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