Corrective Measures

The Malta Financial Services Authority (MFSA) is responsible for the licensing, regulation and supervision of inter alia, credit institutions, electronic money institutions and financial institutions. The MFSA also licences, regulates and supervises investment services, insurance, collective investment schemes and recognised investment exchanges.
Once authorised, all credit institutions are subject to the Authority's continuing prudential supervision under the Banking Act and Banking Rules. The Authority usually conducts its supervision on an individual basis or on a consolidated basis as necessary, taking account of the operations of banking and other financial (or if required non-financial) companies connected to the authorised institution.
When an institution acts in a way contrary to any of the provisions of the Banking Act, the MFSA, prior to taking any of the actions laid down in the Banking Act and referred to hereunder, may depending on the type of action and the seriousness of such default, grant the institution a time period within which the institution is to rectify its position.
The Banking Act lays down the following:

1.
Where the amount of own funds of a credit institution falls below the amount established under the Banking Act, the MFSA shall require that credit institution to take the necessary measures to restore the level of own funds within such period as the competent authority may determine (Article 16A of the Banking Act);
2.
The competent authority may impose restrictions on a licence or may revoke a licence (Article 9 (2) of the Banking Act) in any of the following circumstances:


(a) if any document or information accompanying an application for a licence or any information given in connection therewith is false in any material particular or if the holder of a licence conceals from, or fails to notify to the competent authority any document or information or change therein which it was its duty to reveal or notify under the Banking Act or any regulations or Banking Rules or Electronic Money Rules made thereunder; or


(b) if the holder ceases to carry on the business of banking in Malta for more than six months; or


(c) if the holder fails to comply with any of the provisions of the Banking Act or any regulations or Banking Rules or Electronic Money Rules made thereunder or with the conditions under which the licence is granted; or


(d) if the holder no longer possesses sufficient own funds; or


(e) if the holder is likely to become unable to meet its obligations or can no longer be relied upon to fulfil its obligations towards depositors and creditors; or


(f) if the holder has insufficient assets to cover its liabilities; or


(g) if the holder has suspended payment or is about to suspend payment; or


(h) if the competent authority considers that, by reason of the manner in which the credit institution is conducting or proposes to conduct its affairs, or for any other reason, the interests of the depositors of the credit institution are threatened.

The circumstances contemplated above can trigger off further action by the Authority since if, whether from any information or investigation made under the Banking Act or otherwise, it appears to the competent authority that any of the circumstances indicated in Article 9(2) above apply, the competent authority has the power vested in it through Article 29 (1) to:

(a) require the credit institution forthwith to take such steps as the competent authority may consider necessary to remedy or rectify the matter;


(b) appoint a competent person to advise the credit institution in the proper conduct of its business;


(c) appoint a competent person to take charge of the assets of the credit institution or any portion of them for the purpose of safeguarding the interests of depositors;


(d) appoint a competent person to assume control of the business of the credit institution and either to carry on that business or to carry out such other function or functions in respect of such business, or part thereof, as the competent authority may direct;


(e) require the credit institution to wind up its business or to wind up its business in Malta;


(f) appoint a competent person to act as liquidator for the purpose of winding up the affairs of the credit institution;


(g) fix the remuneration to be paid by the credit institution to any competent person appointed under this subarticle.
Other powers vested in the Authority arise from inter alia Banking Rule BR/04 Capital Requirements of Credit Institutions Rule (credit and operational risk capital adequacy requirements) wherein the competent authority may, at its discretion, set a higher minimum level (than an 8% capital requirements ratio) for any particular credit institution and Banking Rule BR/08 (market risk capital adequacy requirements) wherein the authority may set a higher minimum trading book trigger (8%) requirement. The authority may, at its discretion and for supervisory purposes only, set a higher than 8% minimum trading book trigger requirement under the Rule to a credit institution, for any particular capital requirement (haircut).
