Cover note concerning  the excel questionnaire on supervisory powers.

· In addition to the questions with the answer ”When necessary for day tot day supervisory task of DNB as regulated in the Financial Supervision Act (Wft)” the following:

In answer to your question “if  in our domestic legal framework there are specific quantitative triggers that automatically activate a given measure or if there are criteria of a more qualitative nature maybe (e.g. serious breach of regulation, significant losses, etc)” DNB has the below mentioned enforcement policy. 
The supervisors have various enforcement instruments at their disposal. A number of these instruments have been provided for by the financial legislation and regulations, while some have not, e.g. the norm-transferring consultation and the letter of warning. 

The chief enforcement instruments that the supervisors have at their disposal under the financial legislation and regulations are:

· Issuing a direction;

· Imposing an incremental penalty payment (a cease and desist order), including publication or otherwise;

· Imposing an administrative fine, including publication or otherwise;

· Petitioning the district court to declare emergency regulations applicable;

· Publishing an offence (often a breach of law) or issuing a public warning;

· Appointing a trustee;

· Petitioning the Enterprise Section to appoint a trustee at a pension fund;

· Deciding that a certifying auditor is no longer authorised to make the statutory declarations regarding the financial undertaking or the pension fund;

· Amending, revoking – wholly or partially – or restricting a licence or a registration.

Not every breach of the financial legislation and regulations results in deployment of an enforcement instrument. Especially in the event of institutions
 under supervision, norm-transferring consultations or letters of warning are other effective tools. In many cases, such a consultation or letter will already produce the desired effect, namely norm-compliant behaviour. If such is the outcome, the use of enforcement instruments will no longer be necessary. This does not imply, for that matter, that in all cases in which an institution under supervision is found to be in breach of financial legislation and regulations, the supervisor will first respond by arranging a norm-transferring consultation or by sending a letter of warning. Whether supervisors opt for the use of such tools will always depend on the circumstances and underlying factors of the case in question.
When opting to deploy an enforcement instrument in a concrete situation, supervisors shall take into account all relevant circumstances of the case in question, and weigh all interests directly involved in the decision. More specifically, this means that supervisors need to take the following aspects into account in their assessment, if and insofar as relevant in the concrete situation:

· whether this is a case of repetition;

· to what extent the offence is imputable;

· to what extent third parties (customers/investors) have been adversely affected by the offence and, if so, whether they have received compensation from the offender of his or her own accord;

· to what extent the offender obtained benefit from the offence;

· whether the offender ended the offence of his or her own accord;

· the duration of the offence;

· to what extent the offender cooperated in the investigation;

· the offender’s financial capacity;

· what economic effect the supervisory measure will have on the offender;

· whether the offence has disrupted the market;

· whether the offence has damaged confidence in the market.

This list of factors is neither exhaustive nor imperative. This means that the weighting of the factors may differ from one case to the next.

On the measure of the public warning DNB adds that the Wft imposes upon supervisors the  obligation – rather than providing them with the possibility – to make public orders for incremental penalty payments and administrative penalties
. This means that publication of these Wft-imposed sanctions is the guiding principle. It is only if such publication is or could be contrary to the objective of the supervision exercised by the supervisor on compliance with the Wft that it should be forgone. 

· In addition to the question 85 DNB comments that initiating an insolvency proceeding is not a measure as mentioned in the legislation as such. DNB can however theoretically ask the banks to initiate an insolvency proceeding. In real terms this situation will not soon occur. DNB will have used other measures for example appoint a trustee or issue a direction.
· In addition to the questions 86 DNB comments that the measures to appoint a trustee or to give a direction were not used from the year 2007 until now. As DNB has no experience of using these measures with supervised banks, there are no proposals for changes. 
· In addition to the questions 87 DNB comments that to coordinate a rescue plan is not a measure as mentioned in the legislation as such. DNB does not apply the word rescue plan but does use the term plan of approach. A plan of approach varies in content and size and can be asked by DNB from the banks on the ground of providing information. DNB has in the last year asked the banks approximately 20 times to draw up a plan of approach. If the bank does not concur DNB can choose from the measures as before mentioned if necessary. None of the above mentioned measures where used.  
� The institutions referred to in this context are those subject to supervision for compliance with the legislation and regulations they have been found to transgress. Institutions that are subject to supervision because of their activities on a specific market but enter another market without meeting the relevant criteria, do not fall into this category. 


� In the case of an order to impose incremental penalty payments, the obligation arises only ‘when the incremental penalty payment shall have been forfeited'.





